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COMMENTS OF THE 

INTERSTATE RENEWABLE ENERGY COUNCIL 

 

September 30, 2010 

 

Submitted to the Indiana Utility Regulatory Commission 

In Response to the Commission’s Invitation to Comment on Its  

Proposed Rule Regarding Net Metering 

 

Introduction 

The Interstate Renewable Energy Council (IREC) appreciates the opportunity to submit 

these written comments on the proposed net metering rule issued by the Staff of the Indiana 

Utility Regulatory Commission (Commission) at the workshop held on September 9, 2010.  We 

applaud the Commission’s efforts to expand Indiana’s net metering rule and we look forward to 

participating in the rule development process once the Commission opens a docket to that effect.   

IREC is a non-profit organization that has participated in over twenty net metering and 

interconnection rulemaking dockets across the country in the past three years.  Funding for 

IREC’s participation in state rulemakings is provided by the U.S. Department of Energy, which 

seeks to help states minimize regulatory barriers to deployment of distributed renewable energy 

while maintaining utility grid safety and reliability, and not adversely impacting utility rates.   

These comments are accompanied by a redlined version of the proposed rule issued by 

Commission Staff (Draft Rule) prior to the workshop.  Staff made slight modifications to the 

Draft Rule’s insurance provisions for the handout provided at the workshop on September 9.  

However, the IREC redline is based on the original Draft Rule in order to work from the version 

that was most broadly disseminated.   

From the amount of red in IREC’s redline, it may appear that major changes are being 

proposed, but that is not the case. A few terminology changes account for many of the revisions.  

Editing of the definition of “renewable energy resource” and the addition of language providing 

for the aggregation of meters at a single customer’s site are the most extensive changes.  Overall, 

IREC considers the Draft Rule to be functional, logical and straightforward.  The intent of these 

comments is not to focus on everything that the Draft Rule does well, but rather to focus on what 

IREC suggests could make the Draft Rule better.  In the comments below, IREC’s proposed 
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changes to the Draft Rule are discussed in order.   The section numbers noted below correspond 

with our revised version. 

 

Definitions (section 1) 

Jurisdictional utility—§§ 1(c), 1(i), and throughout 

 We recommend removing the term “investor-owned electric utility” and replacing it with 

“jurisdictional electric utility” throughout the proposed net metering rule.  With this change, the 

rule captures all electric utilities under the Commission’s jurisdiction and thus subject to the rule, 

including those municipal utilities and cooperatives that have opted to accept regulation by the 

Commission.  The Draft Rule would only apply to investor-owned utilities, and there is no 

apparent reason why it should not apply to other jurisdictional utilities.  While the non-investor-

owned utilities that are regulated by the Commission represent a small percentage of Indiana’s 

electric load, they include utilities with extensive open land suitable for small wind and solar 

facilities.  In other states, IREC has seen particular interest in net metering in such rural areas.  

For instance in New Jersey, with over 100 MW of installed solar facilities, the most activity is 

occurring in the service territory of Atlantic City Electric Company, in the more rural southern 

portion of the state.   

 

Net metering customer—§ 1(d) and throughout 

 We recommend changing “eligible net metering customer” to “net metering customer” 

because the word “eligible” is superfluous.  Although the previous version of the rule applied 

only to a subset of customers, the current Draft Rule applies to all customers.  Thus, there is no 

need to distinguish between eligible and non-eligible customers. 

 In addition, we suggest a modified definition of “net metering customer” that refers to a 

customer that “owns or leases or otherwise contracts for the operation of a third-party-owned 

net-metering facility.”  This revised definition allows for customers to own or lease net metering 

facilities, while still leaving open the possibility for customers to engage in power-purchase 

agreements (PPAs) with third parties.   

At the September 9 workshop, there was some discussion regarding whether a third party 

PPA provider would fall within the definition of a public utility, which would therefore be 

operating in violation of the right of the existing utility to be the sole provider in its service 



3 
 

territory.   IREC has investigated this issue in numerous states and intends to review this issue 

with respect to Indiana in future comments.   Typically, statutes and case law support a definition 

of a public utility that includes the use of electric facilities to provide electric service to the 

public, which is not the case for third party PPA providers.  Each facility serves just one 

customer.  However, each state has its own unique language and interpretations, which will 

require review.   

To the extent that the Commission can permit use of third-party PPAs, IREC 

recommends it.  The model allows developers to take advantage of generous federal tax credits 

and accelerated depreciation, and allows Indiana citizens to use on-site renewable energy at 

lower cost than otherwise possible.  Many entities do not have access to these federal benefits 

with the third-party PPA model: schools, other government entities, non-profits, and churches do 

not pay taxes, and this model allows a third party to own a system on their roofs.  Many more 

building owners do not have an appetite for the tax benefits, and third party ownership is a way 

to realize those benefits.   

In states with active solar programs, third-party PPAs are used for more than half of the 

installed capacity of solar energy facilities.  Denying this form of ownership in Indiana will 

effectively cut out half of the potential market.   

 

Net metering facility—§ 1(e) 

 We suggest changing the nameplate capacity limit to two megawatts (MW).   A two-MW 

limit meshes with Indiana’s interconnection rules, which provide for streamlined procedures up 

to two MW, and it is also more in line with other states’ capacity limits.  Across the country, two 

MW has become the recent norm, with sixteen states adopting at least a two-MW cap.   

The definition of “nameplate capacity” is discussed separately below.  

 In addition, we recommend adding the word “annual” to sub-section 1(e)(3) so that a net 

metering facility is understood to offset primarily “all or part of the net metering customer’s own 

annual electricity requirements.”  In this way, the rule makes completely clear that such 

offsetting refers to a customer’s electricity usage over the course of an entire year.   

 Finally, we suggest simply specifying that a net metering facility “is fueled by a 

renewable energy resource.”  Our rationale for separating out the definition of a “renewable 

energy resource” is to provide a distinct list of permissible resources, as discussed next. 
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Renewable energy resource—§ 1(f) 

 We recommend supplying a definition for “renewable energy resource” in the net 

metering rule instead of tying the net metering rule to the existing statutory definition of the 

term.  Doing so allows the Commission to tailor the definition of renewable energy resource in 

the net metering rule to net metering in particular, versus employing a more generic definition 

that may not be sufficiently precise.  However, we have based our proposed definition on the 

statutory definition that will go into effect in 2011 (Ind. Code § 8-1-8.8-10 Version b) such that 

the two definitions align as closely as possible.  Including a definition of renewable energy 

resource in the net metering rule has the additional benefit of ensuring that any revisions to the 

definition are undertaken as a revision to the net metering rule, with all of the procedural 

safeguards that such a revision would entail.  Otherwise, the definition could be revised 

independently during a separate statutory revision, which may not consider the impacts of such a 

revision on Indiana’s net metering program.    

 We suggest a definition very similar to the current statutory definition, with the following 

modifications: 

 Remove “agricultural crops” from the list of permissible organic waste biomass (§ 

1(f)(5)).  Doing so would ensure that generators do not use crops primarily intended as a 

food source, such as corn.  Section 1(f)(4) still captures dedicated crops grown for energy 

production, such as switch grass.   

 Remove “wood” from “wood and wood wastes,” and remove “forest thinnings” from the 

list of wood wastes included under that subheading (§ 1(f)(5)(B)).  In this way, the rule 

would not permit generators to use lumber as a fuel source, while still allowing them to 

use other more sustainable wood-based sources, including wood wastes such as wood 

residues and mill residue wood.   

 Remove “from existing dams” from “hydropower” (§ 1(f)(6)).  Eliminating this 

qualification would allow for new, small-scale hydropower to qualify for Indiana’s net 

metering program.  Because nameplate capacity is limited to two MW (if IREC’s 

suggestion is adopted), new, large hydropower will never be eligible for the program, and 

is therefore not a concern. 
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 Remove “fuel cells” from the list of resources to avoid redundancy.  Since fuel cells 

necessarily run on hydrogen, the use of fuel cells in the net metering program would be 

covered in renewable energy resources sub-section (§ 1(f)(9)), as discussed below.   

 Remove “energy from waste to energy facilities” from the list of resources.  Even if the 

Commission chose to adopt our recommendation to raise the nameplate capacity 

limitation to two MW, waste energy facilities would still always be excluded from the net 

metering program, since they are larger than two MW.  Further, such facilities present 

significant concerns related to air pollution and toxic emissions. 

 Add language allowing the Commission to incorporate new renewable resources after 

notice and hearing (§ 1(f)(8)).  In this way, the Commission would be able to incorporate 

new renewable energy technologies into Indiana’s net metering program as appropriate.  

The language “after notice and hearing” would ensure that some degree of procedural 

safeguard would accompany any future revision to the renewable energy resources sub-

section.   

 Add language including hydrogen produced through the use of any renewable energy 

resources as described in the rule § 1(f)(9)).  This sub-section would incorporate fuel 

cells into Indiana’s net metering program, along with any other potential hydrogen-based 

generation.  It also would ensure that any such hydrogen must come from renewable 

resources instead of, for example, natural gas.   

 

Nameplate capacity—§ 1(j) 

 We suggest modifying the definition of “nameplate capacity” to include a specific 

reference to inverter-based net metering facilities.  Without our suggested language, it is not 

clear how to measure the capacity of inverter-based facilities—by adding together the capacities 

of the modules or by the inverter.  We recommend measuring their capacity by the rated capacity 

of the inverter, which requires a substantially simpler and easier measurement process. 

 

Availability (section 4) 

Aggregate amount of net metering facility nameplate capacity 

 We recommend raising the permitted aggregate amount of net metering facility 

nameplate capacity to five percent of the most recent summer peak load of the utility.  This 
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establishes a cap that assures that if net metering has a rate impact at all, the impact is certain to 

be a minimal.   Numerous states have no cap or caps of over five percent.  On the other hand, the 

solar market in northern California nearly ground to a halt as Pacific Gas & Electric approached 

the former 2.5-percent cap this past year, until the cap was raised to five percent. 

 

Percentage of net metering reserved for residential customers 

 We recommend setting the percentage of net metering reserved for residential customers 

at 40 percent in order to encourage other customer classes, e.g., commercial, industrial, or 

agricultural customers, to participate in the net metering program.  The Draft Rule reserves 50 

percent for residential customers.  As discussed in the workshop, 50 percent exceeds the total 

residential percentage of electricity load, which is generally below 40 percent.  Because of this, 

IREC proposes the use of a lower set-aside. 

 

Metering (section 6) 

Limitation on jurisdictional utilities’ charges to customers—§ 6(b)(1) 

 For the sake of simplicity and clarity, we suggest revising this sub-section to refer back to 

§ 6(a), which discusses single-phase configurations installed by the jurisdictional utility.  

Regardless, we support the meaning behind the sub-section, i.e., that jurisdictional utilities may 

not charge net metering customers additional fees for such meter installations.   

 

Aggregated net metering—§ 6(c) 

 We recommend the addition of language regarding aggregated net metering, i.e., the 

aggregation for billing purposes of additional meters on the same or contiguous property of the 

net metering customer.  The language that we suggest in our proposed revision is a shortened 

version of IREC’s Model Aggregated Net Metering Rule.  We urge the Commission to allow 

Indiana to join the several states that have already integrated aggregated net metering into their 

net metering programs.  The need for this common-sense provision is best exemplified by a farm 

with a wind resource on one end of the property with a nearby meter for a small load, but with 

most of the customer’s load thousands of yards away on the same property but on another meter.  

Meter aggregation allows such a customer to avoid the needless installation of an electric line to 

connect the generator with the main meter. 
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Billing (section 7) 

Indefinite rollover of credits for excess kilowatt-hours between billing periods—§ 7(a) 

 We suggest that every customer’s credits for excess kilowatt-hours (kWh) roll over 

indefinitely between billing periods, rather than limiting indefinite rollover to customers with up 

to two hundred kilowatts (kW) of capacity.  The Draft Rule already limits the size of net 

metering facilities (§ 1(e)(1)), and further specifies that they must be used primarily to offset all 

or part of the net metering customer’s own electricity requirements (§ 1(e)(3)).  For this reason, 

utilities need not be concerned that net metering customers have any incentive to accumulate 

excessive kWh credits by the end of the year.  Therefore, the two-hundred-kW limitation is 

unnecessary, and should be removed.   

 

Net metering customer ownership of renewable energy credits—§ 7(b) 

 We recommend adding language that clarifies ownership of the renewable energy credits 

(RECs) or other environmental attributes associated with net-metering-customer-generated 

electricity.  Specifically, net metering customers should own any RECs or other attributes 

associated with the electricity that they generate, unless they explicitly and independently 

contract with another party to sell or dispose of those RECs or attributes in a separate 

transaction.  This means that net metering customers own the RECs or other attributes regardless 

of what happens to the kWh, e.g., even if those kWh roll over to the utility when the net metering 

customer exists the net metering program.  Explicitly explaining the ownership of RECs and 

other attributes promotes clarity and certainty in the REC market, which in turn helps net 

metering customers and REC aggregators to contract freely. 

 

Liability insurance and indemnity (section 8) 

Insurance requirements—§ 8(a) 

We suggest adding language clarifying that a jurisdictional utility may require that a net 

metering customer’s insurance policy not explicitly exclude coverage of utility workers and 

property, but may not require that a customer’s policy explicitly include such coverage.  In this 

way, the potential insurance burden on net metering customers is more limited, which will likely 

encourage more participation in Indiana’s net metering program. Please see IREC’s prior 
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comments for a discussion of the need to balance the extremely remote risk of utility losses 

caused by customer generation with the added burden and cost to the customer of securing 

specialized insurance and having utility review of the each customer’s policy.   

We also recommend some additional but minor clarifying changes to the language in this 

section, as denoted in our redline .   

 

Indemnification exemption for certain governmental net metering customers—§ 8(b) 

 We suggest adding language exempting from the indemnification provision governmental 

net metering customers that are restricted from entering into indemnification provisions.  By 

doing so, the Commission would ensure that such governmental customers would be able to 

participate in Indiana’s net metering program as long as they are otherwise qualified to do so.   

 

 

IREC looks forward to active participation in the docket and appreciates the opportunity 

the Commission has afforded IREC to participate. 

 

 

 

                                  

Jason B. Keyes 

Keyes & Fox, LLP 

P.O. Box  

Seattle, WA 98 

jkeyes@keyesandfox.com 

Representing the Interstate Renewable Energy Council 
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